NO. 12,422 


IN THE 


Wnited Dtates 
Circuit Court of Appeals 


fe 


FOR THE NINTH CIRCUIT 


LOMAXx TRANSPORTATION COMPANY, 


a corporation, 
Appellant, 


vs. 
UNITED STATES OF AMERICA, 
Appellee. 


Appellant’s Opening Brief 


Upon Appeal from the District Cowrt of the United 
States for the Eastern District of Washington 
Northern Division 


WITHERSPOON, WITHERSPOON AND KELLEY, 
WILLIAM V. KELLEY, 
1114 Old National Bank Building, 
Spokane, Washington, 
Attorneys for Appellant. 


ACME STAMP & PRINTING CO. 


FER 27 100 


ws Me 


AUST -, O'BRIEN, 


Page 
oo Ae ae eae eee eee ere eerie 2 
Mere MERON CHO O@Se .__-._......<.ledeececeee---ecaseseeeesecouecneeeeveccnenes 4 
mpcemiemtions Of IVPOr ...............--------sec------ne0-e---oceee Beeeaseo ees 7 
Argument 
I. Warehouseman’s Liability Under the Contract ...... 8 
Warehouse Company Not an Insurer ................-..----- 8 
Printed Contract Did Not Make Warehouse 
COLOTO CS Gi) 00S, 1c) ane eT. 4) 
Mitect of Typewritten Provision 4. A. ......----......cs<-2 9 
Rules of Contractual Construction ................--2--:+0--+- la 
Contract To Be Construed as a Whole .................----- 11 
Contract Was for Warehousing and Not Insurance 12 
Appellant’s Interpretation Reasonable .................... 12 
Contract Was Drawn by Government ......................-- 13 
Existing Law Is Part of Contract ..............0.2..-..e.--+- 14 
Conduct™and Acts’of Parties .................--2s.--se.-----2- 16 
II. No Competent Proof of Damage ...............20..2.2..-2--- 17 
Comparison of 28 U.S.C.A. 1732, 1783 with 
other statutes and rules -................---sec-eseceeeeeeee 20 
RMR M Te ONIN eee 22. o8e 26... - seas cccnccedeenaidcddeabeceseteduscucessse eae 29 


TABLE OF CASES 


Page 
Clifton Mfg. Co. v. United States, 

T6.F, (2d) OFT Jee cc ee eee 14 
Greenbonom v. U. 8.80 F. (id) 118... it 
Howvey v. UL S., 97 I. 402 (9th Cirenit) _............... 25 
Hoyt v.78, 10, How. 109) 13 L. 1. 348.0... 24 
In re Knight’s Estate, 31 Wn. (2d) 818, 

199 P. (ete se 8, 15, 16 
Mill Factors Corp. v. Ming Toy Dyeing Co., 

41 Il". Supp. SW ....[822.... ee... 2 8 
Mohawk Condensed Milk Co. v. U. S., 

48 I", (20) G82. (V9B0) ac. gees ca eee 26 
Rugo Construction Co., Inc. v. New England 

Foumdation Co., dnic., VT2. (2d) 964 _.........-....-. 27 
U.S. ov Gamesen, 19OMW all 108, 21m ....................... a 25 
U.S. ©. Hilliard; Ved. Gase 15,368 .................---..... 25 
U.S. v. Jones, 33 U.S. 375, 8 Peters 373 (1884) ....1e 25 
U.S. v, Morvs, 102 U.S. 548, 26 L. E. 226 -..__...... ae 25 
U. 8. v. Patterson, Fed. Case 16,008 (1829) ...............2a 24 
U.S. t Sieg 3d |. 490 ....ceeeee eee. 26 
Vanadium Corporation of America v. Fidelity 

Deposit Co. of Maryland, 159 F’. (2d) 108 ...................... 28 


ii 


TEXT BOOKS 


Page 
Memes. Compacts: Sec, 2000 -....2..0.-..0.ssccceceseee cceeststiteees= 11 
3 Williston on Contracts (Revised Edition) Sec. 615 ...... 14 
3 Williston on Contracts (Revised Edition) Sec. 618 ...... dal 
3 Williston on Contracts (Revised Edition) Sec. 620 ...... 12 
3 Williston on Contracts (Revised Edition) Sec. 621 ...... 13 
3 Williston on Contracts (Revised Edition) Sec. 623 ...... 16 
Waiston on Contracts Sec. 1581 ............----.-.:..--ee 14 
STATUTES 
Page 
Poet s.C.A., Judicial Code, Sec. 24 amended ...................... 2 
28 U.S.C.A., Sec. 225 (a), (d), Judicial Code, 
pois, I Zzey AU YETI 20 gall ae ee ee ay 3 
LoL JSON ss SCG. 00 [an 20, 21, 28 
oo (UGS C28, S00 I (neces ire 20, 21, 23, 24 
OP) TT SCLANS (i BLGh (2 21 0 ee Peer 20 
DL SC ENS SCS Ln 20, 21, 22 
em. ©2A., Judicial Gode, Sec. 1733 .................--- 2, 20; 21 22 
PR ee CCl (dep (19) cece. nese ao. seceeeeettee cesta eecaecere 20, 28 
BNC, LO nn eo cece nsec ceseetnsavncensnconenteonaceseennec cece ieceesea 20 
J WOSEC SS. SCs a7! (010 WR (2) eee 21 


Nemineton’s Revised Statutes of Washington, Sec. 3607. 8 
Senate and House Committee Reports on 
leet aeron the SOth COMMECSS —_.....--.--.-.<.--26c0sc--see teen eee 22 


RULES AND REGULATIONS 


Page 

med@eral Rule of Procedure 4 .............2-:c.cccscee-.-0eseseersennnnnnnces 20) 
Naval Regulations, Volume 1, Bureau of Supplies 

amd etecounts Manwal, Art, 10613. (@) ..........-....---.--.00-- 13 


iil 


NO. 12,422 


IN THE 


United SDtates 
Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


LOMAx TRANSPORTATION COMPANY, 
a corporation, 
Appellant, 
Vs. 
UNITED STATES OF AMERICA, 
Appellee. 


Appellant’s Opening Brief 


Upon Appeal from the District Court of the United 
States for the Eustern District of Washington 
Northern Division 


WITHERSPOON, WITHERSPOON AND KELLEY, 
WILLIAM V. KELLEY, 
1114 Old National Bank Building, 
Spokane, Washington, 


Attorneys for Appellant. 


2 
JURISDICTION 


This action was brought by the appellee, the United States 
of America, hereinafter called the “Government,” against 
appellant, Lomax Transportation Company, which is and 
was liable for all duties, obligations and contracts of the 
Lomax Fireproof Warehouses, Inc., which on or about April 
22, 1946, had changed its corporate name to Lomax Trans- 
portation Company, a corporation. The corporations were 
and are citizens and residents of the State of Washington. 
Appellant is hereinafter called the “Warehouse Company”. 
The action was predicated upon a certain printed form con- 
tract covering the storage of certain Naval supplies belong- 
ing to the Government for a period beginning October 2, 
1944, and ending June 30, 1945, in the warehouse of the 
Warehouse Company in Spokane, Washington, and for fire 
losses and damage to said stores in the sum of $16,415.87, 
sought to be proved by a certified copy of Certificate of 
Settlement of the General Accounting Office, Form 2042 
(Revised). 


The controversy was, therefore, a controversy which at the 
time of the commencement of the action was and still is be- 
tween the United States of America as appellee and a citizen 
of the State of Washington as appellant on a contract drawn 
by the former, and the amount in controversy is and was at 
the time of the commencement of the action in excess of 
$3,000.00, and involves the construction of certain Federal 
Statutes which became effective September 1, 19-18, including 
Chapter 646, Public Law 773, Sections 38 and 39, 80th Con- 
gress (Title 28 U.S.C.A., Judicial Code, Section 1733). 


Jurisdiction of the District Court existed under Section 41, 
Title 28 U.S.CA., Judicial Code, Section 34 amended. The 
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appeal to this Court is from the final judgment decreeing 
that appellee, plaintiff below, have judgment against ap- 
pellant, defendant below, in the sum of $16,415.87 with inter- 
est at the rate of 6% from September 6, 1949, and from an 
order denying defendant’s alternate motion for judgment 
notwithstanding the decision and for a new trial entered the 
18th day of October, 1949. Notice of appeal was filed in the 
Office of the Clerk of the District Court on the 4th day of 
November, 1949, and jurisdiction is believed to exist under 
Section 225 (a) and (d) Title 28 U.S.C.A. and (d) Title 28 
Section 225 (a) and (d) Title 28 U.S.C.A., Judicial Code, 
Section 128 amended. (Tr. 57 to 59). 


1 
STATEMENT OF THE CASE 


On October 2, 1944, the Lomax Fireproof Warehouses, 
Inc., a Washington corporation, agreed to store certain 
Naval supplies belonging to the United States Government 
for a period beginning October 2, 1944, and ending June 30, 
1945, in its warehouse at 124 S. Wall Street in Spokane, 
Washington. A printed form contract designated as S and 
A Form 102 (Revised 1948) was used as the instrument 
outlining the rights and duties of the parties. (Ex. 1, Tr. 
8-28). This printed form of contract was usually used for 
the procurement of supplies, but in this case the Govern- 
ment sought to adapt it to the leasing of warehouse space. 
A Naval scriviner apparently without any legal training 
(Ex. 1. Stipulation of Dec. 8, 1950) typed in a special pro- 


vision reading as follows: 


“f SPECIAL PROVISIONS. A. Contractor as- 
suines absolute responsibility for property in his pos- 
session and shall maintain Bond and Insurance at his 
own expense in accordance with the State of Washing- 
ton Warehousing Laws.” 


and the appellant Warehouse Company signed the con- 
tract (Tr. 91, 92) believing it was to be held to a ware- 
houseman’s liability under existing warehouse laws of the 
State of Washington. The Government would transfer its 
Naval stores at the Velox Depot outside the. City of Spo- 
kane to the warehouse of the appellant in Spokane and each 
time receive a warehouse receipt (Tr. 98) specifically pro- 
viding in part concerning the liability of the Warehouse 
Company as follows: 

“Nreceived for the account of Naval Supply Depot, 


Velox, Washington for storage, the goods or packages 
enumerated in the schedule below, upon the following 
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terms and conditions, said goods stored in warehouse 
located at No. 124 8. Wall Street, Spokane, Washington. 


“The Company will be responsible for exercise of 
ordinary diligence and care, but not responsible for or- 
dinary wear and tear in handling, nor for loss or dam- 
age to said goods caused by moth, fire, rust or deter- 
ioration, Acts of God, or other causes beyond its con- 
nol’? (Hxy 11, Tr. 98) 

On December 26, 1944, a fire occurred in the warehouse 
which resulted in the destruction of certain Naval stores. 
(Tr. 79). A short time after the occurrence of the fire, 
a Navy Board of Inquiry investigated the causes and found 
there was no apparent negligence on the part of the Ware- 
house Company and further that recovery from the appellant 
Warehouse Company should be limited to the appellant’s 
legal liability under existing warehouse laws of the State 
of Washington. (Tr. 95, 96, Ex. 1). Appellant Warehouse 
Company carried insurance against damage by fire result- 
ing from its negligence. (Tr. 82). This type of insurance 
was the kind customarily carried by warehousemen in 
Washington. (Tr. 82). The Warehouse Company when it 
signed the prnted form contract, (Ex. 4) understood that 
the legal consequences thereof would be that it would only 
be responsible for the exercise of ordinary diligence and care 
and would not be responsible for loss and damage to goods 
caused by fire, Act of God or other causes beyond its con- 
trol. (Tr. 91, 92). No proof of any negligence on the part 
of the Warehouse Company was submitted by the Govern- 
ment, but it sought to prove its damages by a Certificate of 
Settlement of the General Accounting Office (printed form 
2042) (Ex. 3) without offering any proof as to the correct- 
ness of the figures thereon or as to how they were arrived 


at by anyone who had anything to do with the salvage of the 
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Naval stores or the preparation of thecertificate. (Tr. 71- 
76). This Certificate of Settlement stated the total amount 
due the United States to be $16,415.87, for which sum the 
trial court entered judgment against the appellant. It was 
apparently the theory of the trial court that no mistake or 
ambiguity existed in the contract and that the Certificate of 
Settlement was competent proof of the damages sustained. 
(Ex. 6). (Teen). 


rt 
SPECIFICATIONS OF ERROR 


1. The District Court erred in denying defendant’s motion 
to dismiss plaintiff’s complaint, which order was signed and 
filed December 9, 1947. 


2. The District Court erred in granting plaintiff's motion 
to strike in part paragraph III of defendant’s amended 
answer, which order was signed and filed April 7, 1949. 


3. The District Court erred in refusing to admit in evi- 
dence the findings of fact of the Naval Board of Inquiry to 
the effect that recovery from the contractor under his insur- 
ance would be limited to his legal liability under the exist- 
ing Washington Warehouse Laws, and that there was no ap- 
parent negligence on the part of the defendant. (Plaintiff’s 
mx. 1. Tr. 96). 


4. The District Court erred in admitting and considering 
in evidence over defendant’s objection the Certificate of Set- 
tlement of the General Accounting Office (Plaintiff’s Ix. 
3) for the purpose of providing that the Government sus- 
tained damages and the amount thereof. (Tr. 73-76). 


5. The District Court erred in denying defendant’s motion 
for a non-suit and for a dismissal of the complaint on the 
ground of a total failure of proof as to any damages sus- 
tained by plaintiff. (Tr. 76). 

6. The District Court erred in rendering and entering the 


final judgment in the su mof $16,415.87. (Tr. 52, 53). 


7. The District Court erred in denying defendant’s alter- 
native motion for judgment nothwithstanding the decision 
and for a new trial. (Tr. 55, 56). 


8 
ARGUMENT 
ik. 


WAREHOUSEMAN’S LIABILITY UNDER THE 
CONTRACT 


Specifications of Error 1 to 8 deal with what appellant 
conceives to be the wrongful interpretation by the Trial 
Court of the contract, and for the convenience of the Court, 
we will discuss these specifications together. 


WAREHOUSE COMPANY NOT AN INSURER 

Appellant was a warehouse company although the District 
Court coustrued the contract to make the appellant an insur- 
ance company. At common law, in the absence of special 
agreement, a bailee such as the appellant Warehouse Com- 
pany was not an insurer nor “absolutely responsible” for 
goods in its custody. See J/ill Factors Corp. vs. Ming Toy 
Dyeing Co., 41 IF. Supp. 467. Such liability was not en- 
larged by the Washington statute providing for warehouse- 


man’s liability, which is as follows: 


“A warehouseman shall be liable for any loss or in- 
jury to the goods caused by his failure to exercise such 
care in regard to them as a reasonably careful owner of 
sinilar goods would exercise, but he shall not be liable 
in the absence of an agreement to the contrary, for any 
loss or injury to the goods which could not have been 
avoided by the exercise of such care.” Lemington’s Re- 
vised Statutes $3607. 


The District Court in effect construed this contract to be 


one of insurance rather than one for warehousing. 


For a better understanding of this effect, we would refer 
to the definition of “insurance,” as set forth in Jn Re 
Knight's Estate, 31 Wn. (2d) 813 at 816, 199 P. (2d) 89. 
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PRINTED ContTRACT Dip Not MAKE 
WAREHOUSE COMPANY INSURER 
The contract itself in Article 10 thereof provided in part: 


“the Contractor shall not be charged with any liabil- 
ity for failure or delay in delivery or performance when 
such failure or delay is due to causes beyond the control 
and without the fault or negligence of Contractor, in- 
cluding but not restricted to (1) acts of God or of a 
public enemy, (2) acts of the Government of the United 
States or any State or political subdivision thereof, (3) 
firece es *”? (Tr. 11, 18) 

Certainly the use of this language does not indicate the 


intention to impose an insurer’s liability. 


EFrrect OF TYPEWRITTEN PROVISION 4. A. 
The printed contract had a special typewritten provision 
4, A. that reads as follows: 


“4. Special Provisions. 

A. Contractor assumes absolute responsibility for 
property in his possession and shall maintain Bond and 
Insurance at his own expense in accordance with the 
State of Washington Warehousing Laws.” (Tr. 20) 

As near as can be ascertained from the record, this was 
dictated by one C. T. McCormack, Jr., who signed the let- 
ter of transmittal accompanying the printed contract, which 
did not appear on the photostatic copy offered by the Gov- 
ernment (Tr. 78), but does on the original document (De- 
fendant’s Ex. 4). If McCormack was the scrivener, it is 
undisputed that his persennel officer qualifications show 
that he had no legal training. (Tr. 61 and Stipulation 
December 8, 1949, relating to defendant's Ex. 1). The Dis- 
trict Court held that the effect of this typewritten clause 
was to make the Warehouse Company an insurer. Was this 


i proper construction? We are not favored with the Court's 
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reason for his holding in his short memorandum opinion: 
Whether he believed as a matter of law that the written con- 
tract under no circumstances could be reformed because 
there was no testimony that the scrivener McCormack 
(whom the Government never called) was mistaken or 
whether the Court did not believe appellant’s testimony 
(which was the only testimony on the point) that, as a mat- 
ter of fact, that all that was intended to be imposed was a 
warehouseman’s liability. (Tr. 107). 


Admittedly, the special tvpewritten provision 4. A. itself 
was only made ambiguous by the use of the single word 
“absolute”. But was even this intentional? The District 
Court refused to consider the evidence that by operating un- 
der warehouse receipts provided for in 4. Special Provisions 
C. of the contract, the Supply Officer in Command of the Navy 
Supply Depot and the Warehouse Company in fact inter- 
preted the contract themselves as one under which the ap- 
pellant could only be held to a warehouseman’s Hability un- 
der the Washington Warehousing Laws. The District Court 
apparently disregarded testimony on the part of the ap- 
pellant that all that was meant by the parties was to hold 
the appellant to a warehouseman’s liability under the Laws 
of the State of Washington. (Tr. 91, 92) J. M. Lomax, 
President of the Warehouse Company testified: 

“Q. Did vou—well, to put it bluntly, did you read 
this contract before vou signed? 


“A. Well, I did not read it, because I supposed it 
was the same as all other government contracts, and I 
signed a lot of contracts, and I didn’t suppose the gov- 
ernment would bring any thing that was different from 
the Washington state laws. 


“Q. Well, what I'm getting at, was there any dis- 
cussion by you with anyone in the Navy or United 
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States Government or anywhere else about the typed 
portions of that contract? 


ee No, detimitely not.” (Tr."92) 


If an insurer’s lability would result from the use of the 
single word “absolute” sueh a result under this evidence was 
a mistake and the contract should be reformed. 

RULES oF CONTRACTUAL CONSTRUCTION 

Irrespective of his reasons. the District Court by all the 
rules of interpreting the scope and meaning of contracts 
should not have construed the 4. A. clause to impose an 
insurer’s liability. To do so he had to treat that whole sec- 
ond portion of the paragraph after the word “possession” 
reading “and shall maintain Bond and Insurance at his own 
expense in accordance with the State of Washington Ware- 
housing Laws” as mere surplusage, so that the clause would 
read according to the Court’s interpretation : “Contractor as- 
sumes absolnte responsibility for property in his possession.” 

Contract To BE CONSTRUED AS A WHOLE 

At the onset it would be well to consider several general 
principles which were perhaps not sufficiently emphasized 
to the District Court. A contract is construed as a whole 
and so as to give effect to all of its parts. 17 C.J.S. Con- 
tracts §297, page 107. 3 Williston on Contracts (Revised 
Edition) §618, page 1779. As we have pointed out, Article 
10 of the printed contract provided that the “Contractor” 
[Warehouse Company] was not to be “charged with any 
liability for failure .... when such failure... . is due 
to causes beyond the control and without the fault or neg- 
ligence of contractor .... [Warehouse Company] (Tr. 
18). In addition to the above portion of the phraseology 
of Article 10, the contract also contains the following Spec- 


ial Provision 4. C. reading: 
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“The contractor shall furnish to the Supply Officer in 
Command, Naval Supply Depot, Spokane, Washington, 
Bonded Warehouse Receipts for all materials in stor- 
age,” (Italics ours), (Tr. 20) 


The “Bonded Warehouse Recpeits’ used read as follows: 


“Received for the account of Naval Supply Depot, 
Velox, Washington for storage, the goods or packages 
enumerated in the schedule below, upon the following 
terms and conditions, said goods stored in warehouse 
located at No. 124 Wall Street, Spokane, Washington. 

“The Company will be responsible for evercise of or- 
dinary diligence and care, but not responsible for ordin- 
ary wear and tear in handling, nor for loss or damage 
to said goods caused by moth, fire, rust or deterioration, 
Acts of God, or other causes beyond its control.” (Ex. 
Av ros): 


A]l these parts of the contract, to say nothing of the latter 


part of paragraph +4. A. itself would be meaningless if the 


contract were construed to impose an insurer’s liability. 


ConTRACT WAS For WAREHOUSING 
AND NOT INSURANCE 
Secondly, one of the main purposes of the contract was to 


provide: 


“T’or necessary services as may be required for the 
balance of the fiscal vear 1945, beginning 2 October 
1944 and ending 30 June 1945, in connection with ware- 


housing Navy stores.” (Itahes ours). Article 10. 
APPELLANT'S INTERPRETATION REASONABLE 
Again, a contract should be interpreted so that it shall be 
effective and reasonable. 3 Williston on Contracts (Revised 
Edition) §620. It is unreasonable and unfair to suppose 
that a warehouse company which had a certain type of in- 
surance coverage would of itself assume an insurer’s labil- 


ity when the services and materials to be performed and fur- 
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nished were unknown. The contract itself specifically pro- 
vides in Article 10, sub-section 1: 


“Such services and materials, including, but not by 
way of limitation, warehousing space **** as required.” 
and again under the caption “UNCERTAIN AND VARY- 


mvG NEEDS OF THE NAVY”: 


“The uncertain and varying needs of the Navy (or 
Government) make it impossible to determine the quan- 
tity or quantities of the articles and material described 
herein that may be required during the contemplated 
period of the contract. *****” 

Isven if the insurance laws had permitted it, the appellant 
would not have undertaken an insurer’s risk at the contract 
rate. Obviously it could not have covered itself by insurance 
for “absolute responsibility” except at prohibitive rates. 
This cost it could have been expected to include in the con- 
tract rate charged the Government. The Government rec- 
ognized this and the Navy had simply adopted a policy of 
self-insurance for the purpose of keeping down its con- 
tractual costs. See Naval Regulations, Volume 1, Bureau of 
Supplies & Accounts Manual, Art, 1061 8. (g). 


a 


Contract Was DRAWN BY GOVERNMENT 
In the fourth place, if the use of the single word “ab- 


solute” in Special Provision +. A. renders the contract’s 
meaning ambiguous, the language of the contract should be 
interpreted more strongly against the party using it. 8 Willis 
fon on Contracts (Revised Edition) 621. The ambiguous 
word “absolute” was apparently drafted by one C. T. Me- 
Cormack, Jr., (letter of transmittal, Defendant’s Ex. 4), a 
scrivener unversed in the law, as shown by the record of 
McCormack himself indicating that he was an assistant 


supply officer who was neither a legal officer nor legally 
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trained. (Plaintiff's Ex. 1 and Stipulation Regarding 
Making Document part of Exhibit “1”). Whether Mce- 
Cormack’s mistake was one of fact or of law should make 
no difference. The rule itself which distinguishes mistake 
of law from mistake of fact is founded on no sound prin- 
ciple. The Federal Courts have recognized the difficulty 
of coordinating all the cases so as to produce satisfactory 
results. See Clifton Jl/fg. Co. v. United States, 76 F. (2d) 
577 at 579. As one text writer has stated: 


“There is no portion of the law of mistake more 
troublesome than that relating to mistake of law, by 
which is meant either ignorance of rule or principle of 
law or an erroneous conclusion as to the operation of 
law upon a known set of facts.” Williston on Contracts 
$1581. 


ExIsTING LAW Is Part OF CONTRACT 
In the fifth place, existing laws always form a part of a 


contract. 3 Williston on Contracts (Revised Edition) §615. 
Here there were positive Naval Regulations indicating that 
the Government would have no right to enter into a contract 
for insurance of Naval stores and that the Navy itself was 
a self-insurer. By Pre-Trial Order of April 1, 1948, the Trial 
Court should have taken judicial notice of any pertinent 
portion, provision or article of that official publication of the 
Navy Department known as the Bureau of Supplies & Ac- 


counts Manual, which provided in part as follows: 


“The Navy Department has adopted a general policy 
of self-insurance, under which it assumes the risk of 
loss or damage to Government-owned property in the 
hands of contractors. Pursuant to this policy, uniform 
insurance provisions have been inserted in the Gorern- 
ment-furnished material clause and the advance and 
partial payment clauses. J‘ield purchasing officers will 
not include any other insurance provisions in contracts 
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without the approval of the Bureau of Supplies & Ac- 
counts and the Assistant Secretary of the Navy, Mater- 
ial (Procurement Branch, Insurance Section.” (Italics 
ours) 


Captain J. M. Ball, Supply Officer in Command, had no 
authority to impose the absolute liability of an insurer upon 
the appellant Warehouse Company as the District Court 
construed the contract. Such a construction by the Trial 
Court that the Supply Officer could impose an insurer’s 
liability in effect was a holding contra to the self-insurance 
provisions and the provision for the necessary approval of the 
Bureau of Supplies & Accounts and the Asssistant Secretary 
of the Navy, Material Division (Procurement Branch, In- 
surance Section). Another portion of the Naval regula- 
tions, Section 1, specifically holds that variations in the 
general provisions will not be made except when authorized 
by the Bureau of Supplies & Accounts and no such special 
authorization was ever pleaded or proved by the Govern- 
ment in the case at bar. To interpret the contract as the 
istrict Court did to impase an insurev’s liability on what 
the contract itself called the “uncertain and varying needs of 
the Navy” would be to interpret the contract as a wagering 
contract in contravention to public policy and permit any 
company including the appellant Warehouse Company to 
become an insurer without submitting to the regulations of 
insurance companies in the State of Washington, the 


Supreme Court of which has recently held: 


“ ‘Insurance’, in its general sense, may be defined as 
an agreement by which one person, for a consideration, 
promises to pay money or its equivalent, or to perform 
some act of value, to or for the benefit of another person, 
upon the destruction, death, loss, or injury of someone 
or something as the result of specified perils. 29 Am. 
Jur. 47, Insurance, §3; 44 C.J.S. 471, Insurance, §1; 1 
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Joyce, Law of Insurane 73, §2. In §.01.04, p. 189 of 
the present insurance code of the state of Washington, 
Laws of 1947, chapter 79, p. 189, ‘insurance’ is defined 
as a contract whereby one undertakes to indemnify or 
pay a specified amount to another upon determinable 
contingencies.” In Re Knight's Nstate, 31 Wn. (2d) 813 
at 816, 199 P. (2d) a0. 
CONDUCT AND ACTS OF PARTIES 
Finally, an interpretation given by the parties themselves 
will be favored. 8 Williston on Contracts (Revised Edition) 
§623. Assuming arguendo that the use of the word “ab- 
solute” in 4. A. eould impose an insurer’s liability, the 
parties themselves never operated on that principle. Ware- 
house receipts were provided for in 4. SPECIAL PROVI- 
SIONS. C. of the contraet. These were furnished for all 
the vast amount of goods stored and these warehouse re- 
ceipts specifically provided in part concerning the liability 
of the appellant company as follows: 


“Received for the account of Naval Supply Depot, 
Velox, Washington for storage, the goods or packages 
enumerated in the schedule below, upon the following 
terms and conditions, said goods stored in warehouse 
located at No. 124 8S. Wall Street, Spokane, Washington. 

“The Company will be responsible for excercise of or- 
dinary diligence and care, but not responsible for or- 
dinary wear and tear in handling, nor for loss or dam- 
age to said goods caused by moth, fire, rust or deterior- 
ation, Acts of God, or other causes beyond its eontrol.” 
(Deus Thing Wis) 


The District Court was apparently unimpressed by the 
interpretation given the parties themselves as shown by the 
multitude of goods delivered pursuant to this warehouse 
reeeipt form. Not only these acts, but the declaration of the 
parties themselves should have been considered, such as the 


testimony of Jesse Lomax that a legal officer of the Navy 
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informed Captain Ball in his presence that the appellant 
Warehouse Company could only be held for negligence. 
(Tr. 96). The conduct and declaration of the parties may 
always be evidence of the subsequent modification of their 
contract. Yet the Trial Court refused to admit in evidence 
the findings of the Naval Board of Inquiry to-the effect that 
recovery from the contractor under his insurance would be 
limited to his legal liability under the existing Washington 
Warehouse Laws and that there was no apparent negligence 
on the part of the appellant. (Plaintiff's Ex. 1, Tr. 96) 


iO 
NO COMPETENT PROOF OF DAMAGE 


lard 


Specifications of Error 4, 5, 6, and 7 deal with what 
appellant conceives to be the error of the Trial Court in 
holding that the Government had produced competent proof 
of damages. The Government did not offer any Navy per- 
sonnel who salvaged the damaged stores or any other em- 
ployees, agents or officials of the Government who took part 
in such salvage. While the contract did not provide for 
salvage by the Navy as such in case of fire, Article 10 there- 
of, which provided that the contractor would not be charged 
for fire loss without negligence, contained a provision to the 
effect that the contractor (the party in the same position as 
the appellant Warehouse Company) should notify the Navy 
(or Government) of the cause of “such excusable failure” 
to procure materials. The Government was notified of the 
fire and shortly thereafter requested the right to salvage 
and this right was granted by the appellant Warehouse Com- 
pany. (Tr: 81,84). The Navy brought its own crew in and 
the salvage operations took place under armed guards. 
(Tr. St). Appellant Warehouse Company had no part in 
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these salvage operations and the goods were removed by the 
Navy as they were salvaged, (Tr. 84), without any account- 
ing made to appellant Warehouse Company at that time. 


There was no provision in the contract for salvage and the 
only part thereof that had even the remotest reference to pro- 
cedure on loss was Article 10 of the contract, which stated 
in part that: 


—“Promptly on receipt of such notice, the contract- 
ing officer shall ascertain the facts and extent of the 
failure or delay, and if he shall find that the failure or 
delay was occasioned by causes beyond the control and 
without the fault or negligence of the Contractor, he 
shall accordingly extend the time of delivery or per- 
formance or otherwise revise the delivery schedule. The 
finding of fact of the contracting officer shall he final 
and conclusive, ***” (Tr. 19) 


A Naval Board of Inquiry shortly thereafter made a find- 
ing of no negligence, the fire being of unknown origin. 
(Plaintiff's Ix. 1, Tr. 96). Thenceforth the Warehouse 
Company had nothing to do with the goods and was not 
apprised of any claim by the Navy until Iebruary 2, 1945. 
(Defendant’s Ix. 5). However, from time to time it re- 
ceived interim reports in varying and increasing amounts 
as to the amount of the damages. (Defendant's Ex. 6-7). 
After the second claim, which was for $12,270.35, as of April 
7, 1945, appellant referred to its insurer this claim of the 
Naval Supply Depot which was subsequently rejected on 
May 3, 1945. (Defendant’s Ex. 8). 


At the trial the Government’s claim amounted to 
$16,415.87. To prove this claim the Government did not 
offer any Navy personnel who salvaged the goods, any em- 


ployee, agent or official of the Government who could testify 
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as to the correctness of the figures or how they were arrived 
at, but simply offered in evidence a certified copy of a so- 
ealled “Certificate of Settlement” of the General Account- 
ing Office under date of November 12, 1946, which stated in 
part that the appellant Warehouse Company was indebted 
to the United States in the sum of $16,415.87 as shown by 
a statement on the back of said Certificate. (DPlaintiff’s 
Ex. 8, Tr. 4). No individual, agent or employee of the 
General Accounting Office was produced to testify as to 
the correctness of such statement or how the figures were 
arrived at by anyone who had anything to do with the salvage 
of the Naval stores and the preparation of the Certificate. 
No books or records of the Navy Department, Bureau of 
Supplies and Accounts, General Accounting Office or any 
other branch of the Government or copies thereof were 
offered. 


Obviously during the salvage operations appellant Ware- 
house Company had no opportunities to examine the prop- 
erty or determine the nature and extent of the damage and 
it has never been given an opportunity to have its repre- 
sentatives examine into any of those features. Nor has 
any representative of the Government with any personal 
knowledge of the facts been presented for cross examin- 
ation as to these facts. Presumably the General Account- 
ing office received reports from some source containing 
statements of someone conversant with these facts. Not 
even these reports which might have probative value as to 
the kind and quantity of the property stored and removed, 
and as to the physical facts concerning the nature and extent 
of damage were offered. Presumably the records of some 
office in the Navy department or the General Accounting 


office might have shed light on the value of the various items 
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of property, based upon their cost to the Government, but 
none were ever offered by the Government. 


The appellant Warehouse Company admitted the authenti- 
city of Exhibit 3, but objected to its competency as evidence 
of damage. Thus the principal question before the Court 
on this phase of the case is whether the “Certificate of Settle- 
ment” is a competent document with which to prove dam- 
ages. It is, of course, patent that such Certificates could 
not be cross-examined. The question of admissibility of this 
Certificate for the purpose of proving the fact that the Gov- 
ernment sustained a fire loss damage and the amount thereof 
is controlled by either 28 U.S.C.A. 1732 or 1733 of the new 
Judicial Code, which became effective September 1, 1948, 
during the pendency of the case at bar. The former controll- 
ing sections were 28 U.S.C.A. 661 and 665, which were re- 
pealed by Act June 25, 1948, C. 646, Sec. 39. 


COMPARISON OF 28 U.S.C.A. 17382, 1733 
WITH OTHER STATUTES AND RULES: 

However, 28 U'.S.C.A. 661 (repealed) was the same as the 
new 1733 (b) and it simply provided that “properly authenti- 
cated” copies of Government papers may be admitted in 
evidence equally with the originals thereof. 


28 U.S.C.A. 665 (repealed) was limited to suits against 
revenue officers or others accountable for public moneys. 
There is no similar restriction in Section 1733. Federal Rule 
of Procedure 44 as to the proof of official record following 
28 U.S.C.A. 7238¢ appears to remain in force. 


31 U.S.C.A. 46 appears unaffected by the new code, but 
simply provides that authenticated copies of records or 
transcripts thereof from Comptroller General’s office will be 


Pall 
admitted with the same effect as 28 U.S.C.A. 661 and 665. 


31 U.S.C.A. 52 (d) and (e) permit a deputy to make the 
authentication. These sections neither add to nor detract 
from the new section 1733 of Title 28, which reads as fol- 


lows: 


(a) Books or records of account or minutes of pro- 
ceedings of any department or agency of the United 
States shall be admissible to prove the act, transaction 
or occurrence as a memorandum of which the same 
were made or kept. 


(b) Properly authenticated copies or transcripts of 
any books, records, papers or documents of any de- 
partment or agency of the United States shall be ad- 
mitted in evidence equally with the originals thereof.” 

The question for this Court to decide is whether Plaintiff's 
Exhibit 3, the Certificate of Settlement, is a competent docu- 


ment with which to prove damages in the case at bar. 


The loss in value of the goods through their being dam- 
aged is necessarily a matter of opinion; such opinions must 
be supported by proper foundation under elementary rules 


of evidence applicable to determination of values. 


But, disregarding for the present the lack of any founda- 
tion for introduction of the purported evidence of extent 
of damage, the introduction of the certificate to show quan- 
tity and kind of goods stored falls far short of having any 


support in statutes or decisions of any court. 


We do not know whether it was 28 U.S.CLA. 1782 or 1733 
upon which the Trial Court relied in admitting this certifi- 
cate. If it complies with either and if either statute author- 
izes its admission, it has gone far beyond any rule of evi- 


dence accepted by court decisions or any previous statute 
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enacted by the Congress or by any state legislature. The 
notes of the Reviser (appearing at pp. 1701 et seq. of West 
Pub. Co. Cong. Service, 1948, paper ed., in connection with 
the Senate and House Committee Reports on the bill for 
revision of the Judicial Code, P. L. 773 of the 80th Con- 
gress, at pp. 1871-2) show that Section 1732 is merely a 
restatement of the old 28 U.S. C. Sec. 695; and that Sec. 
1733 1s merely a consolidation of the old Secs. 661-667 and 
671 of the 1940 U.S. Code. There is no intimation that the 
revision broadened any preexisting rule except to include 
“any department or agency” of the government, instead of 


merely those mentioned by name in previous statutes. 


However viewed this certificate was no writing or record 
made in the usual course of business within the “shop 
book rule” stated in Sec. 1732, or in any court decisions 
defining such rule, nor is it either a “memorandum or record 
of any act, transaction, accrual or event” pertinent to the 
case at bar. Nor is it a “book or record of account or a min- 
ute of any proceeding” pertinent to the ultimate facts here. 
It is mere recital, purporting to be signed by some un- 
identified person, (whether or not an official thereunto 
authorized does not appear) in the name of the Comptroller 
General of the United States, stating that he has examined 
the “claims” of the Government against the appellant Ware- 
house Company and finds due from the latter a specified 
sum under a contract for storage of navy stores, which the 
Comptroller General construes to impose a certain lahility 
on appellant Warehouse Company and under which he 
peremptorily concludes it is indebted to the Government in 


the amount stated. 


This Court will observe that Exhibit 3 does not on its 
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face state the source of a single matter of fact therein set 
forth. Appellant was not told from what source this infor- 
mation was derived. No “books or records of account or 
minutes of proceedings of any department or agency of the 
United States” are mentioned except that the Comptroller 
has “examined and settled the claims of the United States 


against the person above named ****” 


The only effort made by the Government to show in any 
way either the quantity or description of property of the 
Government which was lost or damaged, or the value of 
property destroyed or the injury to property only partly de- 
stroyed, consisted in its introduction, over objection by the 
defendant, of Plaintiff’s Exhibit 3. (Tr. 73-76). 


Appellant is not concerned with the authenticity of this 
document (which is adinitted) but with its competency as 
evidence. The authentication merely makes the photostatic 
copy (Plaintiff's Ex. 3) admissible as the original, but it 
is appellant’s position that the original was not admissible 
and hence the authenticated copy (Plaintiff's Ex. 3) is not 
admissible and there has been a total failure of proof of dam- 
age by competent evidence. Proper objection as to its com- 
petency was made, (Tr. 74, 75, 76). 


The basie rules of evidence must stil] govern the com- 
petency of Government records, and a document which on its 
face does not claim to be anything more than simple un- 
corroborated hearsay (or conclusion) has always been held 
inadmissible to prove damages even under 28 U.S.C.A. 665 
statutes. This proposition is so fundamental that only a 
few of the older I°ederal cases have even had to consider 
this proposition. 
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In 1829 the case of U. S. v. Patterson, Fed. Case 16,008 
held that a certified and authenticated statement of the var- 
ious charges and credits against a supervisor of revenue 
was incompetent to prove the damages against him. 


“A full transcript from the books, containing the ac- 
counts, and also of the proceedings of the treasury 
in relation to them, in admitting or rejecting dis- 
puted vouchers, charges, etc., are indispensable to 
these objects; they can never be reached by the mere 
exhibition of the balance apparent upon an adjust- 
ment made, ex parte, by the officers of the treasury, 
and reported to the comptroller for his information of 
the amount claimed by the United States, and for which 
he is to bring suit; but which is the very matter com- 
plained of; the very adjustment appealed from, by the 
defendant. **** If a treasury certificate that such is 
the balance reported to be due is enough to entitle the 
United States to a verdict and judgment for that 

_amount, the trial is a mere pretence; an useless form 
which might be dispensed with, and the judgment en- 
tered at once on the production of the certificate. This 
cannot be the intention of the law. The whole cause of 
controversy must be put into the possession of the court, 
as it exists in the treasury department; and there- 
upon the court and jury will pass their judgment.” 


The evidence in that case was introduced under the first 
statute (Sec. S86 of the Revised Stat.) from which 28 
U.S.C.A. 665 was derived. The case sets forth the statement 
in full and is very similar to the attempt made by the Gov- 


ernment in the case at bar with Exhibit 3. 


In Hoyt v. &. S., 10 Mow. 109, 13 L.E., 348, in eee 
against a port collector, a transcript of books of the Treas- 
ury Dept. made up from quarterly reports of the accounting 
officers based on defendant’s own reports were held adequate 
to guard him against surprise; but the court said a trans- 


cript of a gross balance would be objectionable. 


In U.S. v. Hilliard, Fed. Case. 15,368 the syllabus notes 


are as follows: 


“A treasury transcript to be evidenced must con- 
tain the original items of the accounts or balances ad- 
mitted by the defendant in his official returns. The 
court can only revise the action of the Treasury by look- 
ing at the evidence by which the Treasury acted. A 
balance, therefore, struck by the Treasury cannot as 
such, be charged, and made evidence.” 

In 1834 it was stated by the Supreme Court in U.S. v 


v. Jones, 33 U. 8. 375, 8 Peters 373: 


“The officers of the treasury may well certify facts 
which come under their official notice, but they cannot 
certify that which does not come within their own 
knowledge.” 

In U.S. v. Morris, 102 U. 8. 548, 26 L. EL. 226, the account 
of a delinquent person accountable for public money is not 
admissible unless certified to be a transcript from books and 
proceedings of the department. 


In Harvey v. U. 8., 97 F. 452 (9th Cir.) this court held a 
transcript from the books of the department to be ‘a copy 
of the entire account as it stands on the books”; and quotes 
extensively from the cases above cited and from ee wet 
Gaussen, 19 Wall 198, 211 in explanation. 


The foregoing cases all relate to actions for recovery of 
public money, not to actions for the value of government 
property. The value of money need not be proved. The value 
of property is, however, a matter of determination from 
various factors and unless admitted must be proven by evi- 
dence that can be tested by cross examination or otherwise. 

In an action against an Indian agent of the government, 
the court said: 
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“It may be conceded that by virtue of §886 [28 U.S.C. 
665] a transcript from the books of the Treasury, show- 
ing the officers receipts and disbursements of public 
money would be sufficient to warrant a judgment 
against him for any balance shown by sueh account to 
be due the government. But a transcript from a book 
which merely shows a charge in gross against an officer 
for the value of public property, without describing 
the property, or the method of valuation or the manner 
in which it came into his hands, or the disposition made 
of the same, is of no value even under §886.” 


(Italics ours) 
United States v. Smith 
35 I, 490 

In 1980 in Mohawk Condensed Milk Co. v. U. S8., 48 F. 
(2d) 682, it was held that the court would not aceept certi- 
fied copies as proof of correctness of figures and documents 
certified by a Government official receiving documents from 
some other official, department or commission. In that ease 
it appeared that the Comptroller General’s office obtained 
figures shown in notices from someone in the Federal Trade 
Comunission, but there was no competent proof, as in the 
case at bar, as to who compiled the figures or how they 
were arrived at. However, in the Mohawk ease, unlike the 
case at bar, evidence was offered for the purpose of showing 
how the Comptroller arrived at his figures, consisting of cer- 
tain sheets of paper containing certain totals and sun- 
maries which the Comptroller General certified he had re- 
ceived from the Federal Trade Commission, without testi- 
mony in respeet to the correctness of the figures or how they 
were arrived at by anyone who had anything to do with the 
preparation thereof. It was held that the documents cer- 
tified by the Comptroller General were not competent proof 
of their contents or of the correctness of his determination. 


«“****There is no competent proof of this. This court 
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will not accept certified copies as proof of facts as to the 
correctness of figures contained in documents certified 
by an official of the government who has received such 
documents from some other official, department, or 
commission. Certification of documents proves only the 
document itself, and permits its introduction in evi- 
dence without further proof of identification, but such 
certification does not establish as a fact the correctness 
of the statements or figures therein contained. When 
there is as here a controversy concerning the correct- 
ness of the contents of such documents, such contents 
must be proved by the party relying thereon the same 
as other facts. We cannot accept the sheets certified 
by the Comptroller General as proof of their contents 
or of the correctness of bis determination.” 

In somewhat analogous situations courts generally and 
this Court in particular, have been scrupulous to safeguard 
the rights of a defendant in an action brought by the Gov- 
ernment based on detailed and extensive accounting which 
might be reflected in scores of books involving thousands 
of items. It is not unknown to have sold undetermined 
salvaged articles too cheaply. See Greenbaum v. U. 8S. 80 
F. (2d) 118 at 121. We feel that this Court will prop- 
erly exclude for lack of competency Exhibit 38 on the same 
basic principle that moved the United States Conrt of Ap- 
peals, First Circuit, in Rugo Construction Co., Ine. v. New 
inglant Foundation Co., Inc., 112 F. (2d) 964 at 970, 
to hold that in a libel to recover value of a lighter which 
was sunk by respondent’s alleged negligence, the Navy 
Department’s Final Statement of Rented Construction 
Equipment was properly excluded for want of evidence as 


to who made the appraisal or how or on what basis it was 


made. 
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In 1947 the Second Circuit in the case of Vanadium Cor- 
poration of America v. Fidelity Deposit Co. of Maryland, 
159 F. (2d) 105, had occasion to examine the statutes con- 
cerning the admissibility of Government records. In speak- 
ing of 28 U.S.C.A. 661, which has since been repealed, but 
which, has been reenacted in substance in 28 U.S.C.A. 1783 
(b), the court said at page 109: 


“But the statutes merely provide for the method of 
proof of the records and do not settle their admissi- 
bility in a particular case, as proving or tending to 
prove the truth of the matters stated in them. Since, 
however, they are a substitute for the appearance of the 
public official himself, a natural limitation, so far as 
they deal with observed facts, is that they must con- 
cern matters to which he himself could have testified 
in person. As applied here, they should refer to mat- 
ters such as admissions of the parties concerning the 
facts in issue or official action taken and the grounds 
therefor. These are facts as to which the officer himself 
could have been subpoenaed to testify ***” 
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CONCLUSION 
The District Court should have granted appellant’s motion 
for dismissal of the complaint either on the ground that 
the contract was for a warehouseman’s legal liability and 
not for an insurer’s liability or in any event because there 
was a total failure of proof by any competent evidence as 
to any damages sustained by the Government. 


Respectfully submitted, 


WITHERSPOON, WITHERSPOON AND KELLEY, 
WILLIAM V. KELLEY, 


Attorneys for Appellant. 


